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STATEMENT

This is an action in equity wherein appellants, employer

md carrier, respectively, under the Longshoremen's and

Tarbor Workers' Compensation Act (Title 33 U. S. C,

]901, ef seq.) seek to enjoin the appellee, Wm. A. Mar-

shall, deputy commissioner under said Act, from enforc-

ng his award of November 22, 1937 (Tr. 10, 98) in



favor of api)ellee Otto Hugo, and to have the same set

aside as being contrary to law.

This is an appeal from the final decree of the district

court dismissing appellants' bill of complaint (Tr. 112)

entered upon the appellee deputy commissioner's motion

to dismiss (Tr. 17).

i

JURISDICTION

District Court.

The jurisdiction of the district court is believed to be

sustained by §21 (b) of the Longshoremen's and Harbor

Workers' Compensation Act, Title 33 U. S. C. §921 (b).

Circuit Court of Appeals.

1. The jurisdiction of this court is believed to be sus-l

tained by §128 (a) of the Judicial Code, Title 28 U. S. C
§225(a).

2. The decree appealed from was entered on July 12,

1938 (Tr. 112) ; within three months thereafter, pursuant

to Title 28 U. S. C, §230, petition for appeal was served,

filed and allowed (Tr. 114), assignment of errors was

served and filed pursuant to Title 28 U. S. C, §862 anc

Rule 11 of this court (Tr. 116), cost bond on api)eal was

served and filed and approved pursuant to Title 2S

U. S. C, §869 and Rule 13 of this court (Tr. 119).

citation on a])peal (Tr. 127) was issued and together

with notice of appeal (Tr. 118) was served and filed

pursuant to Title 28 U. S. C. §§861 (a), (b), 867 and

Rule 1 1 of this court, and praecipe for transcript of



krecord on appeal (Tr. 122) was filed pursuant to Equity

Rule 75.

STATEMENT OF THE CASE

The bill of complaint (Tr. 2) incorporates therein by

Reference the record of all proceedings before the appellee

deputy commissioner (Tr. 5) which were in addition

incorporated by stipulation (Tr. 18). It appears from the

bill of complaint and said records that appellee Hugo was,

on December 2, 1935, in the employ of the appellant Twin

Harbor Stevedoring & Tug Company (appellant Fire-

man's Fund Insurance Company, insurance carrier), as a

stevedore foreman (Tr. 2, 3) on board the S. S. Yoshu

Maru. then moored at the port dock at Aberdeen, Wash-

ington, and while so employed sustained an injury by

being struck on his neck, left shoulder and upper chest

by a pair of tongs (Tr. 11), resulting in a partial loss of

his voice and shortness of breath upon exertion (Tr.

12) ; that appellee Hugo is 46 years of age (Tr. 31) and

commenced to work as a longshoreman at the age of 15

vcars, thereafter working as a mate on sailing vessels

and steamers for seven years (Tr. 31, 32), following

which he went to work for the appellant Stevedoring

\]
[Company in 1922 when it started in business (Tr. 31,

I [32. 70), first working as a longshoreman for two or

three weeks, then being promoted to stevedore foreman

(Tr. 72) and being known as chief foreman (Tr. 58)

;

ihat his salary as stevedore foreman commenced at

1$ 175.00 a month (Tr. 32) and due to his abilitv grad-

•uallv increased until at the time of his iniurv his salarv



was $300.00 a month (Tr. 83) ; that as stevedore fore-

man his duties were supervising longshore work on a

particular vessel (Tr. 33, 73, 77, 78) and he was con-

sidered the most efficient of the several foremen em-

ployed (Tr. 59, 79); that following his injury he re-

turned to his former duties on February 1, 1937, at first

working with an assistant because of difficulties result-

ing from his injury (Tr. 24, 25) and in July, 1937, he

was promoted to general superintendent (Tr. 92) and

his salary was increased to $325.00 a month (Tr. 94),

which position and salary he continues to enjoy (Tr. 26)

;

that as general superintendent he has taken the position

made vacant by the discharge of his predecessor in June,

1933, because of inefficiency (Tr. 76, 81), who was re-

ceiving a salary at that time of $275.00 a month, the

appellee Hugo then receiving as stevedore foreman a

salary of $300.00 a month (Tr. 82); that due to re-

trenchment no general superintendent had been emploved

thereafter until the appellee Hugo was i)romoted to that

position (Tr. 77) ; that as general superintendent the'

duties of ai)pellee Hugo are a general supervision over

all work on the vessels and giving suggestions to fore-

men as to the work on jiarticular vessels (Tr. 93).

Despite the fact that the a])i)ellee Hugo was, subse-

fiuent to his injury, promoted to a position of greater

responsibility and at an increased salary, the appellee

deputv commissioner, in the compensation order and

award imder review (Tr. 98) has found that his wage

earning capacitv in the open labor market has been de-

creased from $75.00 a week to $34.62 a week and has



I
awarded him the maximum of $25.00 per week pro-

; vided by the Act from the date of injury and during

the further continuance of his alleged disability (Tr.

100, 101).

The motion of the appellee deputy commissioner for

an order of dismissal on the ground of insufficiency of

facts (Tr. 17) was granted and the bill of complaint

dismissed (Tr. 112), the district court in its memorandum

stating that there was competent evidence before the

appellee deputy commissioner to support the compensation

order and award (Tr. 109).

The question involved on this appeal is whether the

appellee Hugo has suffered a disability under the pro-

visions of the Longshoremen's and Harbor Workers'

Compensation Act for the period commencing February

1, 1937, when he returned to work at a salary equal to

(thereafter increased in July, 1937) the salary received

at the time of his injury.

SPECIFICATION OF ERRORS

The appellants specify and rely upon each of the

assigned errors, to-wit:

1 . That the United States District Court for the West-

ern District of Washington, Southern Division, erred

in failing and refusing to overrule and deny the motion

to dismiss of the defendant William A. Marshall, in that

it appears from the complainant's complaint herein that

the relief therein prayed for should be granted by the

Court as a matter of law. (Tr. 116, 117).



2. That the United States District Court for the West-

ern District of Washington, Southern Division, erred

in granting the motion to dismiss of the defendant Wm.
A. Marshall and in dismissing the complainant's bill of

complaint herein and said action (Tr. 117).

3. That the United States District Court for the West-

ern District of Washington, Southern Division, erred

in granting the motion to dismiss of said defendant Wm.
A. Marshall and erred in concluding that the complain-

ant's bill of complaint herein failed to state facts sufficient

in equity or law to entitle complainant to the relief prayed

for (Tr. 117).

Inasmuch as the assigned errors are all directed to the

one question here involved, they will for purposes of

convenience be discussed together.

ARGUMENT
Summary

1. The compensation order and award violates the pur-

poses of the Longshoremen's and Harbor Workers' Com-

pensation Act.

2. The compensation order and award is not in accord-

ance with the provisions of the Longshoremen's and

Harbor Workers' Compensation Act.

(a) The appellee Hugo has suffered no disability.

(h) There is no evidence to support the alleged de-

crease in wage-earning capacity.

1. The Compensation Order and Award Violates the Purposes of

the Longshoremen's and Harbor Workers' Compensation Act.



1 Sec. 2 of the Longshoremen's and Harbor Workers'

i Compensation Act (Title 33 U. S. C, §902(10) ) defines

"disability" as follows

:

'' 'Disability' means incapacity because of injury to

earn the wages which the employee was receiving at the

time of injury in the same or any other employment."

Sec. 8 of the Longshoremen's and Llarbor Workers'

Compensation Act (Title 33 U. S. C. §908) provides the

amount of compensation allowable for disability and after

providing for cases of permanent total disability, tempo-

rary total disability, and permanent partial disability cov-

ering injury to specified members, provides in subdivision

(c)(21) for other cases of permanent partial disability

as follows

:

'Tn all other cases in this class of disability the

compensation shall be 66 2/3 per centum of the dif-

ference between his average weekly wages and his

wage-earning capacity thereafter in the same employ-

ment or otherwise, payable during the continuance of

such partial disability, * * *."

and in subdivision (e) for cases of temporary partial dis-

ability as follows

:

"In case of temporary partial disability resulting in

decrease of earning capacity the compensation shall

be two-thirds of the difiference between the injured

employee's average weekly wages before the injury

and his wage-earning capacity after the injury in the

same or other employment * * *."

The compensation order and award is believed to fall

under the provisions of subdivision (e), although the
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same error exists if it be deemed to fall under subdivision

(c)(21).

As stated in Baltimore & Philadelphia Steamboat Co. v.

Norton, 48 F. (2d) 57, 58 (C C. A. 3) :

"The purpose of this act, as its title denotes, is to

provide compensation to an injured longshoreman for

his 'disability,' or incapacity occasioned by an injury,

to earn the wages he had been receiving."

See: Wheeling Corrugating Co. v. McMani^al, 41 F.

(2d) 593 (C C A. 4);

Crowell V. Benson, 285 U. S. 22.

The test then is, has the injured employee's wage-earn-

ing capacity been reduced? The inquiry must not be re-

stricted to the identical employment in which the employee

was engaged at the time of the injury, but must extend

to his wage-earning capacity in any other employment.

Here the appellee Hugo has received a promotion and in-

crease in salary in the same employment, and the situation

is therefore not affected by the decision in Spratt v.

Crowell, 4 F. Supp. 368 (D. C. Ala.).

There is no provision in the Act, so far as compen-

sation for permanent or temporary partial disability is

concerned, for compensation for pain and suffering or

damages for injury to a member of the body in and of

itself. Washington Terminal Co. v. Hoage, 79 F. (2d)

158, 161 (Ct. App., Dist. of Col.). The inquiry must be

confined to earning capacity.



2. The Compensation Order and Award Is Not in Accordance With

the Provisions of the Longshoremen's and Harbor Workers'

Compensation Act.

(a) The Appellee Hugo has suffered no disability.

The appellee deputy commissioner and the district court

erred in applying the test to the instant case. Although

the appellee Hugo has, as the result of the injury, sus-

tained a partial loss of his voice and suffers from shortness

of breath upon exertion, he has suffered no loss in earning

capacity.

The applicable portions of the Act, namely, Sees.

8(c)(21), 8(e), Title 33 U. S. C. §§908(c) (21), 908(e),

were adopted by Congress from Sec. 15 of the Workmen's

Compensation Law of the State of New York.

Bethlchcui Shipbuilding Corp. v. Monahan, 54 F.

(2d) 349, 350 (C. C. A. 1);

Candado Stevedoring Corp. v. Locke, 65 F. (2d)
802, 803 (C. C. A. 2).

As stated in West Penn Sand & Gravel Co. v. Norton,

95 F. (2d) 498, 499 (C C. A. 3), quoting from Capital

Traction Co. v. Hof, 174 U. S. 1

:

"It is familiar law that whenever Congress * * *

has borrowed from the statutes of a state provisions

which have received in that state a known and set-

tled construction before their enactment by Congress,
that construction will be deemed to have been adopted
by Congress together with the text which it ex-

pounded and the provisions will be construed as they

were understood at the time in the state."
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See: Luckenbach S. S. Co. v. Marshall, 49 F. (2d) 625,

626 (D. C. Ore.);

Bethlehem Shipbuilding Corp. z'. Monahan, 54 F.

(2d) 349, 350 (C. C A. 1);

Marshall v. Andrezv F. Mahony Co., 56 F. (2d)

74, 77 (C C A. 9);

Candado Stevedoring Corp. 7>. Locke, 63 F. (2d)

802, 803 (C C. A. 2);

Employers' Liability Assur. Corp. v. Monahan, 91

F. (2d) 130, 132 (C C A. 1).

In Jordan v. Decorative Co., 230 N. Y. 522, 130 N. E.

634 (1921), it appears that the claimant suffered a partial

disability on April 19, 1919, but remained in service until

May 8, 1919, when he was discharged, and although his

capacity for heavy work was impaired, if not destroyed,

on June 1, 1919, he secured light work from another em-

ployer, receiving very soon the same wages as before the

accident, and although continued employment was offered,

he voluntarily left this employment on August 2, 1919,

and was idle until October 4, 1919, a few days before the

hearing. It was held that the evidence justified the finding

that he was unable to obtain work during the first period

between May 8 and June 1 and an award for that period

was affirmed, but not for the second period between Au-

gust 2 and October 4, the court, speaking through the late

Justice Cardozo, stating in reference thereto:

"Work was oft'ered and refused. Earning capacity

was then equal, if the claimant was willing to assert

it, to capacity before the injury. We must hold him
to the use of the powers which he had."
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i

'^''
'; The court then proceeded to point out the distinction

between awards for fixed amounts, such as for loss or in-

J^i jjury of a member of the body, and awards based on wage

earning capacity in the following language:

"Cases such as this where the award is to be meas-

i,j J

ured by the difiference between wages and capacity

are, of course, not to be confused with those where
the act prescribes a fixed and certain limit, irrespec-

tive of the tendency of the individual to rise above or

fall below^ it. * * *."

At the time of the enactment of the Longshoremen's and

Harbor Workers' Compensation Act (1927) the sections

of the New York statute here involved had a known and

settled construction, namely, that where an employee suf-

fered no decrease in earnings because of an injury, he was

entitled to no award of compensation.

Op. State Industrial Coininission, 22 St. Dept. Rep.

270 (1920);

Rcid V. Central Hudson Gas, cte. Co., ZZ St. Dept.

145 (1925).

In Humphreys v. Chevrolet Motor Car Co., 191 App.

Div. 4, 181 N. Y. S. 3 (1920), it had been held

that where an injured employee continues to work at the

same wages he is not entitled to an award. In Gillespie

V. MeClintie-Marshall Co., 215 App. Div. 734, 212 N. Y.

S. 88 (1925), it had been held that where the employee

after an accident refused work from his employer at a

higher wage than he had been receiving, he could not

have his present earning capacity valued on a lower basis.



See: Pottle v. Win. H. Atkinson Co., 215 App. Div. 739,

212 N.Y. S. 902 (1925).

The foregoing rule of construction has been consistently

followed by the courts of New York.

In Sullivan v. G. B. Scely Son, 226 App. Div. 629, 236

N. Y. S. 377 (1929), affirmed 252 N. Y. 621, 170 N. E.

167, a case substantially identical to the case at bar, it

appeared that during the entire time that the employee

was disabled the employer continued to pay him his full

salary, and in holding that he was not entitled to an award,

the court said

:

"He therefore met with no economic loss during

the period he was unable to work. * * * He has there-

fore gained greatly through the generous attitude of

his employer.

"By the decision of the board, the employer and its

carrier will be obliged to pay $25 per week to the

claimant in addition to his full wages. This would
seem to pervert the purpose of the statute, which is

to compensate the injured workman for loss of earn-

ing power (Marlioffcr z'. MarJwftcr, 220 N. Y. 543,

116 N. E. 379), and to protect him against destitu-

tion during the period of disability. 'The act was not

intended as a source of profit to the employee or as a

means of i)unishment of the employer. * * *.' Frcdcn-
bnrg r. Empire United Rvs., 168 App. Div. 618, 623.

154 N. Y. S. 351, 354."
"

After discussing the evidence on the question as to

whether the payments by the employer were by way of

gift or wages, the court said:

"It is sufficient to say that the employer, for rea-

sons of its own, continued to pay the employee weekly
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wages, and therefore the latter has sufifered no loss

of earnings.

"Having freely consented to accept a substantial

benefit from his employer, all equitable rules would
hold the claimant estopped from recovering another

sum, not based on a loss arising during the term of

disability. Brassel v. Electric Welding Co. of Amer-
ica, 239 N. Y. 78, 145 N. E. 745;Larscy v. T. Hogan
& Sons, 239 N. Y. 298, 302, 146 N. E. 430."

followed in

:

Griifin v. Cruikshank Co., 227 App. Div. 831, 237
N. Y. S. 786 (1929);

Smith V. Surf Apartments, 227 App. Div. 832, 237
N. Y. S. 897 (1929);

Beach v. Travelers' Ins. Co., 233 App. Div. 55, 252
N. Y. S. 1, 4 (1931);

Morris v. Morris, 234 App. Div. 187, 254 N. Y. S.

I

429,433(1931);

Na^y V. Adzvol Co. Inc., 254 N. Y. S. 961 (1931).

See also

:

Czaiis V. LaLance Grosjean Mfg. Co., 230 App.
Div. 586, 246 N. Y. S. 50 (1930)

;

Majors v. James Forrestal Co., 244 App. Div. 856,

279 N. Y. S. 779 (1935).

In Hartford Accident & Indemnity Co. v. Hoage, 85 F.

(2d) 420 (Ct. App. Dist. of Col.), relied on by appellees,

it appears that although the appellant in that case appar-

ently called to the court's attention the binding force of

the construction given to the New^ York statute by the

citation of Candado Stevedoring Corp. v. Locke, 63 F.
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(2d) 802, 803 (C. C. A. 2), the court's attention was not

called to the authorities hereinabove stated construing the

New York statute. On the contrary, the decision in that

case rests entirely on decisions construing various com-

pensation acts of other jurisdictions without a single ref-

erence to the known and settled construction given to the

New York statute, and the court apparently rested its

decision on a consideration only of the decisions directly

called to its attention.

(b) There is no evidence to support the alleged de-

crease in wage-earning capacity.
1

The appellee deputy commissioner found the wage-earn-

ing capacity of the appellee Hugo at the time of his injury

to be $75.00 per week; that upon his return to work he

required an assistant who was paid $150.00 per month

(Tr. 12). The appellee deputy commissioner, despite the

fact that the appellee Hugo actually earned at all times

since his return to work an amount equal to his earnings

at the time of his injury, found that his wage-earning

capacity in the open labor market was $34.62 per week

(Tr. 12).

There is not a scintilla of evidence in the record to

support the finding that the appellee Hugo's wage-earning

capacity in the open labor market was $34.62 per week

following his injury, or any finding other than that his

earning capacity was exactly that amount which he was

actually receiving.

Nowhere in the compensation order does the appellee

I



If

I

IS

eputy commissioner indicate how the amount of $34.62

!vas arrived at, but by a process of mathematical compu-

ation we find that this amount is the weekly wage of the

issistant who received $150.00 per month. There is noth-

ng in the record to justify a finding that the appellee

Hugo's earning capacity was but $34.62 per week, being

that of said assistant, and the finding in this respect is

wholly arbitrary and capricious.

It further appears from the record that although ap-

ellee Hugo received ''$150 or something like that" when

getting "used to it" following his recuperation during the

period October, 1936, to January, 1937 (Tr. 24), it clearly

appears that when he actually returned to work on Febru-

ary 1, 1937, he received $300.00 per month, the amount

previously received (Tr. 24, 83, 94) and not $325.00 per

month as found by the appellee deputy commissioner, and

that he was thereafter, in July, 1937, promoted to general

superintendent and his salary was then increased to

{$325.00 per month (Tr. 92, 94) and he no longer worked

with an assistant (Tr. 55).

Tn GiovannicUo v. Transit Development Co., 212 App.

Div. 108, 208 N. Y. S. 581 (1925), it is held that the

extent of the earning capacity of a claimant must be

proved and not fixed arbitrarily as was here done by the

appellee deputy commissioner.

See: Vogler v. Ontario Knife Co., 223 App. Div. 550,

229 N. Y. S. 5 (1928);

Cooper V. Chateaugav Ore & Iron Co., 225 App.
Div. 703, 231 N. Y. S. 441 (1928).
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CONCLUSION

It is respectfully submitted that the district court erred

in entering its final decree dismissing appellants' bill of

complaint and that said decree should be reversed with'

instructions that the compensation order and award of the

appellee deputy commissioner should be set aside as being

contrary to law.

Respectfully submitted,

Lawrence Bogle, *

Cassius E. Gates,

Edward G. Dobrin,

Solicitors for Appellants.
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